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Please note the following:

· When submitting second final proposal revisions please remember to acknowledge all amendments (0001 through 0012).

· The rate schedules contained in each installation’s Military Transportation Rate Agreement with TXU are attached (Pages 4 through 17) for convenience of the offeror as follows:

· Rate Schedule: Military Transportation, including all applicable riders

· Military Transportation Terms and Conditions

· General Transportation Contract Terms and Conditions

· Please note the revised MDQs on the schedule page.

The following changes, corrections, and additions are hereby incorporated into Solicitation SP0600-03-R-0035:

Delivery Schedule Changes:

USOUTH REGION

Line Item 2002 – Fort Hood, NAS - Fort Worth, Sheppard AFB, Goodfellow AFB, and Dyess AFB, TX is amended as follows:

The line item notes are as follows.  A new schedule page may be found on page 3 of this amendment.

NOTE 202: For subline items 200201 through 200205, all gas provided by the contractor must be Texas supply.

NOTE 203: Natural Gas supplies are to be delivered to point(s) on the TXU Gas Company's System.  Transportation along the TXU Gas Company's system will be provided under its transportation agreements with the Government.  

NOTE 204: The Contractor shall invoice on actual usage.  

NOTE 205:  The Government requests final contract prices be based on the attached Rate Schedules.

NOTE 206: If an installation is billed for excess daily imbalance quantities, the Contractor will be responsible for these penalties unless there was a scheduled increase or decrease in their daily usage, such as, but not limited to, outages or facilities coming on line or off line and the installation failed to notify the Contractor.   

NOTE 207:  The installation will provide monthly nominations to the contractor without daily breakdowns.

NOTE 208:  All meter reads will be the responsibility of the contractor.

NOTE 209:  If TXU daily electronic metering defaults or is otherwise unavailable, the contractor will not be responsible for any penalties incurred.  

NOTE 210:  Installations will provide the contractor their monthly LDC bill within 48 hours of receipt.

All offerors who submitted timely initial proposals for this requirement under SP0600-03-R-0035 are requested to submit second final proposal revisions using the attached schedule page no later than Tuesday, February 24, 2004 at 11:00 A.M. local time, Fort Belvoir, VA.  Offers may submit their proposals via fax to DESC at 703-767-8757.   
SOUTH REGION

2002 FORT HOOD, NAS - FORT WORTH, SHEPPARD AFB, GOODFELLOW AFB, AND DYESS AFB, TX

UThe delivery period for Line Item 2002 is one year.
NOTE 202: For subline items 200201 through 200205, all gas provided by the contractor must be Texas supply.

NOTE 203: Natural Gas supplies are to be delivered to point(s) on the TXU Gas Company's System.  Transportation along the TXU Gas Company's system will be provided under its transportation agreements with the Government.  

NOTE 204: The Contractor shall invoice on actual usage.  

NOTE 205:  The Government requests final contract prices be based on the attached Rate Schedules.

NOTE 206: If an installation is billed for excess daily imbalance quantities, the Contractor will be responsible for these penalties unless there was a scheduled increase or decrease in their daily usage, such as, but not limited to, outages or facilities coming on line or off line and the installation failed to notify the Contractor.   

NOTE 207:  The installation will provide monthly nominations to the contractor without daily breakdowns.

NOTE 208:  All meter reads will be the responsibility of the contractor.

NOTE 209:  If TXU daily electronic metering defaults or is otherwise unavailable, the contractor will not be responsible for any penalties incurred.  

NOTE 210:  Installations will provide the contractor their monthly LDC bill within 48 hours of receipt.

2002 Direct Supply Natural Gas to be delivered FOB CITYGATE TXU Gas Company via FIRM

OR FIRM EQUIVALENT TRANSPORTATION WITH SUPPLY MANAGEMENT from April 01, 2004 to March 31, 2005.

             TOTAL QUANTITY    2,119,185
                                                   Estimated                              Total

                                                    Quantity          Unit Price     Estimated Price

                                                    ------------------------------------------------
          FIXED PRICE WITH EPA:
2002 AA  SUPPLY INDEX PRICE                        2,119,185

*                   *

                                                   Estimated                              Total

                                                    Quantity          Unit Price     Estimated Price

                                                   ------------------------------------------------
          FIXED PRICE WITH EPA:
FIRM                                               2,119,185                *                   *
2002 AD  WINTER ADJUSTMENT FACTOR                  1,561,310            $_______            $_______

2002 AE  SUMMER ADJUSTMENT FACTOR                    557,875            $_______            $_______

EQ   FOR ULTIMATE                                          SUMMER         WINTER

      DELIVERY TO                               MDQ       QUANTITY       QUANTITY

------------------------------------------------------------------------------------
200201  FORT HOOD

        FIRM                                 9,000        356,400        921,425

200202  NAS FT WORTH JRB

        FIRM                                   773         28,600         83,500

200203  SHEPPARD AFB

        FIRM                                 3,500         96,842        324,583

200204  GOODFELLOW AFB

        FIRM                                 1,022         22,500         62,000

200205  DYESS AFB

        FIRM                                 2,600         53,533        169,802

**

      (1) The SIP Table is as follows:

-------------------------------------------------------------------------------------------------------
    I           II              III             IV               V               VI            VII     

             Delivery      Publication/      Pipeline        Location        Applicable    Supply Index

 Item No.      Point           Table         where SIP       where SIP         ceiling        Price    

                                           is applicable   is applicable      Provision    

-------------------------------------------------------------------------------------------------------
   2002    CITYGATE TXU    INSIDE FERC'S        N/A         EAST TEXAS,         ALT I      February 2004 

            GAS COMPANY     GAS MARKET                     HOUSTON SHIP                                

                              REPORT                                                                   

-------------------------------------------------------------------------------------------------------

The following rate schedules contained in each installation’s Military Transportation Agreement are attached:

Rate Schedule: Military Transportation, including all applicable riders

Rate Schedule: Military Transportation Terms and Conditions

Rate Schedule: General Transportation Contract Terms and Conditions

Rate Schedule: Military Transportation, including all applicable riders

Application
Applicable, in the event that TXU Gas Company (“Company” or “TXU Gas”) has entered into a Military Transportation Agreement - Pipeline or Military Transportation Agreement - Distribution, to a military base customer directly connected to the TXU Gas System (“Customer”) for the transportation of all natural gas supplied by Customer or Customer’s agent at one Point of Delivery.  For the purposes of this Rate Schedule: Military Transportation, “Point of Delivery” means the point at which natural gas leaves the Company’s facilities.  At Company’s option, locations where the gas installation has multiple connections to Company’s facilities may be considered one Point of Delivery for billing purposes.

Not applicable for service to City Gate Service customers.

Type of Service
Where service of the quantity and type desired by Customer is not already available at the Point of Delivery, additional charges and special contract arrangements between Company and Customer may be required prior to service being furnished.

Monthly Rate
Customer’s monthly bill will be calculated by adding the following meter, capacity, and MMBtu charges to the amounts and quantities due under the riders listed below:

	Charge
	Amount

	
	Network Transmission

	Meter
	$200.00 per meter

	Capacity
	$    1.0405 per MDU

	All MMBtu
	$    0.2182 per MMBtu


Capital Investment Adjustment Factor:  Plus an amount for capital improvements calculated in accordance with Rider CIAF.

Retention Adjustment:  Plus a quantity of gas as calculated in accordance with Rider RA.

Franchise Fee Adjustment:  Plus an amount for franchise fees calculated in accordance with Rider FF.

Tax Adjustment:  Plus an amount for tax calculated in accordance with Rider TAX.

Surcharges:  Plus an amount for surcharges calculated in accordance with the applicable rider(s).

MDU Determination
MDU is the maximum daily usage of natural gas delivered in MMBtu to a Point of Delivery.

MDU for the calculation of the monthly bill is the highest of:

1)
Current month MDU;

2)
Maximum Daily Quantity as specified in the associated Military Transportation Agreement - Distribution, or Military Transportation Agreement - Pipeline; or

3)
Highest annual MDU occurring in the 12-month period ended with the current month.

Effective at the beginning of each Contract Year under the applicable Military Transportation Agreement - Distribution or Military Transportation Agreement - Pipeline, Customer may revise the Maximum Daily Quantity under the applicable agreement by providing at least 60 days’ prior written notice to Company, setting forth the reasons for the revision to the Maximum Daily Quantity.  If such notice reasonably establishes that Customers’ Maximum Daily Quantity under the applicable agreement should be revised as requested by Customer, then the Maximum Daily Quantity in the applicable agreement will be revised in accordance with Customer’s notice and no previous consumption data of Customer prior to the revision of the Maximum Daily Quantity will be utilized in determining the MDU thereafter.

Imbalance Fees

All fees charged to Customer under this Rate Schedule will be charged based on the quantities determined under the applicable Military Transportation Agreement - Distribution or Military Transportation Agreement - Pipeline, and quantities will not be aggregated for any Customer with multiple Military Transportation Agreements for the purposes of such fees.

Monthly Imbalance Fees

Customer shall pay Company the greater of (i) $0.10 per MMBtu, or (ii) 150% of the difference per MMBtu between the highest and lowest “midpoint” price for the Katy point listed in Platts Gas Daily in the table entitled “Daily Price Survey” during such month, for the MMBtu of Customer’s monthly Cumulative Imbalance, as defined in the applicable Military Transportation Agreement, at the end of each month that exceeds 10% of Customer’s receipt quantities for the month.

Daily Imbalance Fees

Company may, upon prior written notice, begin billing Customer for Excess Daily Imbalance Quantities during each month.  “Excess Daily Imbalance Quantities” means the portion of Customer’s daily imbalance that exceeds 10% of Customer’s receipt quantities for such gas day.  Customer shall pay Company for each MMBtu of Excess Daily Imbalance Quantities incurred during a month at the greater of: (i) $0.10 per MMBtu, or (ii) 150% of the difference between the highest and the lowest “midpoint” price for the Katy point listed in Platts Gas Daily in the table entitled “Daily Price Survey” during such month.

Hourly Imbalance Fees

For a Customer whose maximum daily quantity established in the applicable Military Transportation Agreement is 10,000 MMBtu or greater, Company will bill such Customer each month for Excess Hourly Imbalance Quantities.  “Excess Hourly Imbalance Quantities” means that portion of the difference between the quantity delivered to 

Customer during any hour, and the average hourly confirmed Receipt Nomination for such gas day, which exceeds 10% of such average Receipt Nomination.  For the purposes of this Rate Schedule: Military Transportation, “Receipt Nomination” means the daily quantity of gas requested by a shipper to be delivered into TXU Gas’ pipeline system by the shipper as specified in the associated Military Transportation Agreement between the Shipper and TXU Gas.  Customer shall pay Company for each MMBtu of any Excess Hourly Imbalance Quantities incurred during a month a fee of $0.50 per MMBtu.

Operation Flow Order Imbalance Fee

In the event Company has notified Customer that an Operation Flow Order (“OFO”) is in place, Customer shall pay Company a fee on Excess Hourly OFO Imbalance Quantities during any Operation Flow Order event.  “Excess Hourly OFO Imbalance Quantities” means:

(a)
In the event Company notifies Customer that receipt point quantities should be equal to or greater than delivery point quantities, Excess Hourly OFO Imbalance Quantities is that portion of the positive difference between (i) the quantities delivered to Customer during any hour, less (ii) the average hourly confirmed Receipt Nomination for such gas day, which exceeds 10% of such confirmed Receipt Nomination; or

(b)
In the event Company notifies Customer that receipt point quantities should be less than or equal to delivery point quantities, Excess Hourly OFO Imbalance Quantities is that portion of the positive difference between (i) the average hourly confirmed Receipt Nomination for the applicable gas day, less (ii) the quantities delivered to Customer during any hour of such gas day, which exceeds 10% of such Receipt Nomination.

Customer shall pay Company for each MMBtu of any Excess Hourly OFO Imbalance Quantities incurred during a month at 150% of the highest “common” price for the Katy point listed in Platts Gas Daily  in the table entitled “Daily Price Survey” during the time the Operational Flow Order is in place.

Curtailment Overpull Fee

Upon notification by Company of an event of curtailment or interruption of Customer’s deliveries, customer will, for each MMBtu delivered in excess of the stated level of curtailment or interruption, pay Company 200% of the midpoint price for the Katy point listed in Platts Gas Daily published for the applicable gas day in the table entitled “Daily Price Survey.”

Replacement Index

In the event the “midpoint” or “common” price for the Katy point listed in Platts Gas Daily in the table entitled “Daily Price Survey” is no longer published, Company will calculate the applicable imbalance fees utilizing a daily price index recognized as authoritative by the natural gas industry and most closely approximating the applicable index.

Agreement

A Military Transportation Agreement - Distribution or a Military Transportation Agreement - Pipeline are attached hereto.

Notice
Service hereunder and the rates for service provided are subject to the orders of regulatory bodies having jurisdiction and the Company’s Tariff for Gas Service.  In the event an appropriate regulatory body modifies the “Monthly Rate” set forth in Company’s City Gate Service Rate, as proposed in Gas Utilities Docket No. 9400, such modification to the transportation service rates will apply to the above Monthly Rates in this Military Transportation Rate Schedule.

Rate Schedule: Military Transportation Terms and Conditions

1.
Capitalized Terms

Capitalized terms contained in these Military Transportation Terms and Conditions are defined in Company’s General Transportation Contract Terms and Conditions.

2.
Subject Matter
Subject to the terms and conditions of the applicable Transportation Agreement, Company will receive Gas from Customer (or its designee) at the Receipt Point(s), will transport, and will deliver such Gas on a firm basis, up to the Maximum Daily Quantity and the Maximum Hourly Quantity set forth in the applicable Transportation Agreement, to Customer (or its designee) at the Delivery Point(s), provided such Gas is ultimately delivered to customers, which are located on Customer’s military base distribution system(s) inside the State of Texas, or used as lost and unaccounted for Gas on such distribution system(s).  For the purposes of these Military Transportation Terms and Conditions, the term “firm” means that service will only be curtailed or interrupted as a result of a force majeure event, as a result of Customer’s non-performance under the applicable Transportation Agreement, to prorate available gas delivery services under this Agreement with Company’s human use needs customers, or as allowed by the provisions of the applicable Transportation Agreement.

3.
Downstream Responsibilities
Customer will be solely responsible for: (i) all service requirements downstream of the Delivery Point(s), including, but not limited to, leak investigation, customer notifications(s), customer inquiries, repairs to facilities downstream of the Delivery Point(s), odorization, and for any other service requirement deemed to be the responsibility of a military base distribution system; (ii) constructing, operating, maintaining, and regulating all gas pipe and facilities downstream of the Delivery Point(s), (iii) ensuring that the construction, operation, regulation, and maintenance of all Gas pipe and facilities downstream of the Delivery Point(s) are at all times in compliance with all local, federal, and state laws, codes, and regulations, and (iv) any and all environmental matters (including, but not limited to, obtaining and providing all permits and regulatory and/or court approvals) related to Gas pipe or facilities downstream of the Delivery Point(s).  Customer will be responsible for any and all liability related to Customer’s failure to fulfill the above responsibilities.

4.
Gas Supply Sourcing
Due to the location of Customer’s Delivery Point(s) and the operational requirements of Company’s pipeline system, it is necessary for Customer to source certain quantities of its Gas supply in proximity to the Delivery Point(s) under the applicable Transportation Agreement in order for Company to provide firm transportation service thereunder.  Company and Customer will coordinate in a timely manner to ensure adequate Gas supplies are available in certain geographic operational areas.  In the event of force majeure on Company’s pipeline system such that service to Customer may be interrupted, Company will make additional interruptible pipeline capacity available to Customer, to the extent then available, on any segment of Company’s system if such action would minimize or eliminate firm service interruption.

Rate Schedule: General Transportation Contract Terms and Conditions

1.  Definitions

(a)
“Btu” means British Thermal Unit and, where appropriate, the plural thereof.

(b)
“Company” means TXU Gas Company, its successors and assigns.

(c)
“Cumulative Imbalance” means the absolute value of the difference between the cumulative quantities of Gas received at the Receipt Point(s) during the term of the applicable Transportation Agreement, less the Retention Volumes, and the cumulative quantities of Gas delivered at the Delivery Point(s) during the term of the applicable Transportation Agreement.

(d)
“Customer” means the party identified as the “Customer” in the applicable Transportation Agreement.

(e)
“Customer’s Designee” means the person or entity who owns the facilities at the Receipt Point(s) through which Gas is delivered to Company under the applicable Transportation Agreement, or who owns the facilities at the Delivery Point(s) into which Gas is redelivered by Company under the applicable Transportation Agreement, unless another person or entity is specifically identified by Customer in writing to act as Customer’s Designee for the purposes of the applicable Transportation Agreement.

(f)
“Day” means the period beginning at 9:00 a.m. on one calendar day and ending at 9:00 a.m. on the following calendar day.  Unless otherwise noted, all times used in this Tariff for Gas Service are central clock times.

(g)
“Delivery Point(s)” means the point(s) of interconnection between Company’s facilities and Customer’s or Customer’s Designee’s facilities at the outlet of the meter at Customer’s facilities, or Customer’s or Customer’s Designee’s pipeline, as more specifically identified and set forth in the Transportation Agreement executed by Customer and Company.

(h)
“Electric Generation Customer” means a customer who utilizes the Gas delivered by Company as fuel to generate electricity at Customer’s power plant at or near the Delivery Point.

(i)
“Gas” means natural gas produced from gas wells, gas produced in association with oil (casinghead gas), and/or the residue gas resulting from processing casinghead gas and/or gas well gas.

(j)
“Heating Value” or “Heat Content” means the total heating value expressed in Btu per cubic foot (gross heating value) of the Gas delivered under a Transportation Agreement, and will be determined at a temperature of 60 degrees Fahrenheit, saturated with water vapor and under a pressure equivalent to that of 30 inches of mercury at 32 degrees Fahrenheit converted to base conditions of 60 degrees Fahrenheit and a pressure of 14.65 psia and adjusted to reflect actual water vapor content.

(k)
“Industrial Customer” has the meaning contained in Rate Schedule - Definitions.

(l)
“Make-up Volumes” means the quantity of gas specifically and separately nominated by Customer and confirmed by Company to resolve any imbalance under the applicable Transportation Agreement.

(m)
“Maximum Daily Quantity” or “MDQ” means the maximum quantity of Gas that Customer may receive from Company under the applicable Transportation Agreement in the aggregate at the Delivery Point(s) during any Day, as may be adjusted pursuant to the Rate Schedules applicable to the type of service provided by Company.

(n)
“Maximum Hourly Quantity” or “MHQ” means the maximum quantity of Gas that Customer may receive from Company under the applicable Transportation Agreement in the aggregate at the Delivery Point(s) during any clock hour, at an instantaneous flow rate over the entire hour.

(o)
“Mcf” means 1,000 cubic feet.

(p)
“MMBtu” means one million Btu.  Additionally, one MMBtu will equal one decatherm, and any reference to decatherms will equate to MMBtus.

(q)
“Month” means the period beginning at 9:00 a.m. on the first Day of a calendar month and ending at 9:00 a.m. on the first Day of the succeeding calendar month.

(r)
“Psia” means pounds per square inch absolute.

(s)
“Receipt Point(s)” means the point(s) of interconnection between Company’s facilities and Customer’s or Customer’s Designee’s pipeline facilities, as more specifically identified and set forth in the Transportation Agreement executed by Customer and Company.

(t) “Retention Volumes” means the quantity of Gas retained by Company, as compensation for fuel used, and for lost and unaccounted for quantities of Gas, equal to the percentage specified in the Rate Schedules applicable to the type of service provided by Company, as the same may be changed from time to time.

(u)
“Transportation Agreement” means the written agreement executed by Customer and Company, which establishes the rights and obligations of Customer and Company related to natural gas transportation service provided by Company.

(v)
“Year” means a period of 12 consecutive Months beginning at 9:00 a.m. on the first Day of a calendar Month and ending at 9:00 a.m. on the same date of each succeeding year during the term of any Transportation Agreement.

2.  Quantity
The quantities of Gas to be transported under any Transportation Agreement will not exceed during any Day the Maximum Daily Quantity, or during any hour the Maximum Hourly Quantity, as set forth in the applicable Transportation Agreement.  The calculation of all quantities of Gas received and delivered under any Transportation Agreement will be on an MMBtu basis for all purposes, including, but not limited to, calculating imbalance charges and Retention Volumes.

3.  Laws and Regulations
(a)  Transportation Agreements Subject to Applicable Laws.  All Transportation Agreements are subject to applicable state and federal laws, and orders, directives, rules, and regulations of any governmental body, official, or agency having jurisdiction over the transportation of Gas under the Transportation Agreement; therefore, Company’s obligations and liabilities under all Transportation Agreement will be limited accordingly.

(b)  Intrastate Transportation.  Customer’s and/or Customer’s Designees’ facilities utilized for the delivery and acceptance of Gas under any Transportation Agreement shall not be subject to the Natural Gas Act of 1938, as amended (the “NGA”).  Customer and Customer’s Designees will take no action nor commit any act of omission that will subject any transaction under a Transportation Agreement or Company’s facilities to jurisdiction of the Federal Energy Regulatory Commission (“FERC”) or any successor governmental agency under the terms of the NGA.  The Gas delivered and accepted under any Transportation Agreement shall not have been nor shall be sold, transported, or otherwise utilized in a manner that will subject Company to the terms of the NGA.  In addition to and without excluding any remedy Company may have at law or in equity, Customer will be liable to Company for all damages, injuries, and reasonable expenses Company may sustain by reason of any breach of the provisions of this paragraph.
4.  Nominations

(a)
Customer will provide Company with Customer’s nomination for the first Day of each Month no later than 2:00 p.m. on the second business Day prior to the first Day of such Month.  Each such nomination will contain Customer’s nominated quantities for the Delivery Point(s) and the Receipt Point(s), designation of the appropriate contract(s) covering such Gas, and the identity by name and telephone number of individual(s) who have authority to confirm the nominated Gas quantities at each Receipt Point and Delivery Point.  Customer may change nominated quantities on any business Day, provided such nomination change must be received by Company prior to 11:30 a.m. of any business Day to be effective the next Day.  Additional intra-day nominations may be made upon mutual agreement of Customer and Company.  If Customer fails to furnish nominations as required above for any Day during the term of any Transportation Agreement, then Company may suspend transportation service under the applicable Transportation Agreement for such Day and such interruption of service will not prevent enforcement by Company of any other of its legal rights or remedies, including imbalance resolutions, nor be construed as a breach of Company’s obligations under any Transportation Agreement.  If Customer fails to nominate quantities for three consecutive Months during the term of any Transportation Agreement, then Company, upon 30 Days’ prior written notice to Customer, may terminate the applicable Transportation Agreement; provided, however, the obligation to make payment for monies due under such Transportation Agreement will not be extinguished.  Company at any time and from time to time and for any specified or unspecified time period(s), may for operational reasons prorate and/or totally refuse to accept new nominations or honor then existing nominations at certain then existing Receipt Point(s); however, Company will endeavor to notify Customer or Customer’s Designee of such refusal as soon as practicable, but Company will not be liable for any failure to do so.  Notwithstanding the foregoing, Customer will not attempt to utilize the nomination process set forth above to reserve or gain additional pipeline capacity by over nomination, and in the event Company, in its reasonable discretion, determines that Customer has attempted to do so, then Company will have the right, with or without prior notice, to: (i) revise the nomination; or (ii) suspend service under the applicable Transportation Agreement.

(b)
If Customer fails to furnish transportation nominations as required herein for any month during the term of the applicable Transportation Agreement, and Customer receives Gas from Company at the Delivery Point(s), then Company may charge Customer for each Day that Customer does not have a confirmed nomination in place, 150% of difference in the highest and lowest “midpoint” price for the Katy point listed in Platts Gas Daily in the table entitled “Daily Price Survey” for the applicable Month.  If Customer fails to furnish transportation nominations as required herein for any Day or Month, then Customer’s transportation nomination for such Day or Month will be deemed to be zero MMBtu.

5.  Imbalances
(a)
Customer’s Balancing Obligations.  Customer will balance, on a simultaneous basis, between the quantities of Gas received by Company at the Receipt Point(s), less the Retention Volumes and Make-up Volumes, and the quantities of Gas delivered at the Delivery Point(s).  An imbalance will exist under any Transportation Agreement when, during any designated time period during the term thereof, there is a numerical difference between the quantity of Gas delivered by Company to Customer at the Delivery Point and the quantity of Gas received by Company from Customer (or Customer’s Designee) at the Receipt Point(s), exclusive of Retention Volumes and Make-up Volumes.  Customer will be solely responsible to monitor actual deliveries and receipts under each Transportation Agreement.  Customer must adjust its nominations, deliveries, and receipts to maintain a simultaneous balance between the quantities of Gas received at the Receipt Point(s) and the quantities of Gas delivered at the Delivery Point(s), and must notify Company of any imbalances or situations that may cause imbalances.  If Company is unable to receive Gas at any Receipt Point in the quantities nominated, or deliver Gas at any Delivery Point in the quantities nominated, as provided for herein, Company will notify Customer as soon as reasonably practicable.

(b)
Company will have no obligation, during any designated time period during the term of any Transportation Agreement, to deliver Gas to Customer under the applicable Transportation Agreement in excess of the quantity received by Company at the applicable Receipt Point(s), less Retention Volumes, nor will Company have any obligation, during any designated time period during the term of any Transportation Agreement, to receive from Customer at the applicable Receipt Point(s) quantities of Gas under any Transportation Agreement that exceed the quantities of Gas delivered by Company to Customer under such Transportation Agreement, plus applicable Retention Volumes.

(c)
Imbalance Charges.  In the event of an imbalance under any Transportation Agreement, Company may charge Customer the applicable imbalance charges specified in the Rate Schedules applicable to the type of service provided by Company.

(d)
Operational Flow Orders.  Upon at least one hour prior notification by Company that operational conditions exist on Company’s system that, in Company’s sole opinion, may adversely affect 

service to other Customers or otherwise impact system integrity (an “Operational Flow Order”), Customer will be responsible to ensure that quantities of gas delivered at the Delivery Point(s) during each hour are either: i) less than or equal to, or ii) greater than or equal to the confirmed nominated receipt quantities of gas for such hour at the Receipt Point(s), as notified by Company.

(e)
Company May Restrict Receipts and Deliveries to Maintain Balance.  Notwithstanding anything contained herein or in any Transportation Agreement, Company will always have the total and unrestricted right, but no obligation whatsoever, to at any time and from time to time restrict, interrupt, or reduce its receipt and/or delivery of Gas under any Transportation Agreement in order to maintain a simultaneous balance for each Delivery Point or to correct any prior imbalance under any Transportation Agreement.

(f)
Remaining Imbalances after Contract Expires or Is Terminated.  Notwithstanding anything contained herein or in any Transportation Agreement, in the event there is an imbalance in Customer’s Imbalance Account 90 Days after the applicable Transportation Agreement expires or is terminated, Customer’s Imbalance Account will be eliminated as follows: (i) for under-deliveries by Customer, Company will have the right to invoice Customer for the product of: (a) the MMBtu in Customer’s Imbalance Account and (b) the highest “midpoint” price for the Katy point listed in Platt’s Gas Daily, in the table entitled “Daily Price Survey,” published on any Day during the 90 Days preceding such expiration or termination of the applicable Transportation Agreement; and (ii) for over-deliveries by Customer, which Company is prevented from re-delivering to Customer during the 90-Day period after the applicable Transportation Agreement expires or is terminated as the result of the actions or inaction of Customer or its agents, or for other reasons beyond Company’s reasonable control, Customer will be deemed to have conveyed, assigned, and transferred to Company all right, title, and interest to such gas, at no cost, fee, or expense to Company.  Customer must pay the amount contained in any invoice issued pursuant to this paragraph within 10 Days after receipt of such invoice, or such longer period as prescribed by applicable law.

6.  Rates
(a)
Rates.  Customer will receive and pay for Gas transportation service under the terms and conditions of any Transportation Agreement, commencing with initial deliveries of Gas under the applicable Transportation Agreement, and during each Month, at the rates and fees set forth in the applicable Rate Schedule identified in the applicable Transportation Agreement.

(b)
Regulatory Revision.  Company’s rates and terms and conditions of service may be revised or replaced from time to time in the future by a regulatory authority with jurisdiction.  Any such revised or new rates or terms and conditions of service, when lawfully established, will immediately become effective and be applicable to Gas service under any Transportation Agreement commencing with Gas delivered upon and after the effective date of such change.  If any new or different rates, and/or terms and conditions of service, that affect any service under any Transportation Agreement are established by a regulatory authority with jurisdiction, such rate(s) and/or terms and conditions of service will supersede conflicting provisions of the applicable Transportation Agreement.  Company will give Customer notice of any such change, 

together with a copy of the revised rates and/or terms and conditions of service.  Such notice may be mailed by Company separately or included in Customer’s billing statement.

(c)
Other Fees.  The use of certain Receipt Point(s) may require that Customer also pay a compression fee, third-party meter fee, and/or additional retention.  Any such fee(s) will be charged in addition to all other applicable rates and fees under any Transportation Agreement and/or Company will retain an additional percentage of such Gas over the Retention Volumes identified under the applicable Transportation Agreement; provided that Company has notified Customer of such fee(s) and/or additional retention percentage.

7.  Receipt Point(s) and Delivery Point(s)
(a)
Receipt Point(s).  Gas delivered by Customer (or Customer’s Designee) to Company under any Transportation Agreement will be delivered at the Receipt Point(s) identified in the applicable Transportation Agreement.  Notwithstanding anything contained herein to the contrary, in the event of unfavorable operating conditions (as determined by Company in its sole opinion), or a change of ownership of specific Receipt Point(s) or appurtenant facilities, or if, in Company’s sole opinion, the receipt of Gas from a specific Receipt Point under any Transportation Agreement ever becomes uneconomical for any reason whatsoever, then Company will have the right (i) to immediately discontinue the receipt of Gas from any such Receipt Point(s) and/or (ii) upon 30 Days’ prior written notice to Customer, to delete any such Receipt Point(s) from all Transportation Agreements.  Notwithstanding the foregoing, if, in Company’s reasonable opinion, it becomes necessary for operational reasons, Company will have the right, at any time and from time to time, to require Customer to deliver the Gas to be transported under any Transportation Agreement at Receipt Point(s) located in a particular geographic region(s).

(b)
Delivery Point(s).  Gas transported by Company under any Transportation Agreement will be delivered to Customer at the Delivery Point(s) identified in the applicable Transportation Agreement.

(c)
Allocations.  It is recognized that Gas deliveries from one or more parties other than Customer may also be received at any particular Receipt Point.  If that occurs, Gas received at such Receipt Point may be allocated among the parties delivering and receiving the Gas.  As between Company and Customer, Company will, in its sole discretion, determine the allocation of all receipts at such Receipt Point, and the resulting quantities received under any Transportation Agreement.  Each party will furnish the other party all data required to accurately account for all Gas delivered to, and received by, Company at the Receipt Point(s) under any Transportation Agreement.
8.  Pressures at Points of Receipt and Delivery
(a)  Pressures at Receipt Point(s).  Customer (or Customer’s Designee) will deliver Gas to Company at the Receipt Point(s) at pressures sufficient to enter Company’s pipeline system at such point(s); provided, however, that Customer’s delivery pressure into Company’s system at the Receipt Point(s) may not exceed Company’s maximum allowable operating pressure, as such may vary from time to time, at any such point(s) or cause the pressure at such point(s) to exceed Company’s maximum allowable operating pressure.


(b)  Pressures at Delivery Point(s).  Company will deliver Gas to Customer or Customer’s Designee at the Delivery Point(s) at Company’s operating pressure, as such may vary from time to time.

9.  Measuring Equipment and Testing
(a)  Metering Party and Non-Metering Party.  The Gas delivered to Company at the Receipt Point(s), and delivered to Customer at the Delivery Point(s), will be measured by measuring devices of standard type, which, unless otherwise mutually agreed by Customer and Company, will be owned, installed, operated, and maintained by Company (or its designee).  Measurement devices and equipment will be tested and adjusted for accuracy in accordance with industry standards.  For the purposes of these General Transportation Contract Terms and Conditions, the party metering the Gas, or whose designee meters the Gas, at a particular Receipt Point or Delivery Point is referred to as the “Metering Party” and the other party is referred to as the “Non-Metering Party.”

(b)  Additional Facilities.  If adequate metering facilities are already in existence at the Receipt and Delivery Point(s) under any Transportation Agreement, such existing metering facilities will be used for so long as, in Company’s reasonable opinion, they remain adequate and the party having title to such facilities will retain title to such facilities.

(c)  Access to Equipment.  The Non-Metering Party may have access to the Metering Party’s metering equipment at all times, to the extent such access does not interfere with the Metering Party’s operations, but the maintenance, calibration, and adjustment thereof will be done only by the employees or agents of the Metering Party.  Records from such metering equipment will remain the property of the Metering Party and must be kept on file by said party for a period of not less than two Years.  However, upon request of the Non-Metering Party, the Metering Party will make available to the Non-Metering Party quantity records from its metering equipment, together with calculations therefrom, for inspection and verification, subject to return to the Metering Party within 30 Days after receipt thereof.

(d)  Check Meters.  The Non-Metering Party may, at its option and expense, install and operate meters, instruments, and equipment, in a manner that will not interfere with the Metering Party’s equipment, to check the Metering Party’s meters, 

instruments, and equipment, but the measurement of Gas for the purpose of any Transportation Agreement will be by the Metering Party’s meter only, except as hereinafter specifically provided.  The meters, check meters, instruments, and equipment installed by each party will be subject at all reasonable times to inspection or examination by the other party, but the calibration and adjustment thereof will be done only by the installing party.

(e)  Meter Tests.  At the request of the Non-Metering Party, the Metering Party will give notice to the Non-Metering Party, or its properly-designated agent, of the time of all tests of the Receipt and Delivery Point meter(s) sufficiently in advance of such tests so that the Non-Metering Party may conveniently have its representatives present; provided, however, that if the Metering Party has given such notice to the Non-Metering Party and the Non-Metering Party’s representative is not present at the time specified, then the Metering Party may proceed with the test as though the Non-Metering Party’s representative were present.

(f)  Meter Errors.  Meter measurements computed by the Metering Party will be deemed to be correct except where the meter is found to be inaccurate by more than 1%, fast or slow, or to have failed to register, in either of which cases the Metering Party will repair or replace the meter.  The quantity of Gas delivered while the meter was inaccurate or failed to register will be determined by the readings of the Non-Metering Party’s check meter, if installed and in good operating condition, or by correcting the error if the percentage of error is ascertainable by calibration or mathematical calculation.  If not so ascertainable, then it will be determined by estimating the quantity on a basis of deliveries under similar conditions when the meter was registering accurately.  Such adjustment or correction will be made only for the last ½ of the period that has elapsed since the previous test.

(g)
Measured Quantities.  Measured quantities computed by the Metering Party will be deemed to be correct except where the meter quantity, for a specified Month, is found to be inaccurate by the lesser of: (i) 50 MMBtu, or (ii) 1%, above or below, the quantity previously determined for the specified Month.

(h)
Measurement Disputes.  In the event of a measurement dispute between Company and Customer under a Transportation Agreement, the measured quantities computed by the Metering Party will be deemed to be correct and relied upon for gas imbalance accounting until such dispute is resolved.

(i)
Remote Monitoring and Data Acquisition.  Company will install, or cause to be installed, communications equipment to allow for the remote monitoring and meter data retrieval of metering equipment at all Delivery Point(s) under any Transportation Agreement.  Customer will reimburse Company, within ten days from receipt of Company’s invoice, for any such communications or related metering equipment and associated equipment, and all labor and overhead expenses attributable to such equipment.  Failure to reimburse Company as provided herein, will allow Company to suspend services with respect to the applicable Delivery Point(s).

10.  Measurements
(a)  Temperature Measurements.  For metering points for which the daily quantity is expected to exceed 5,000 MMBtu per Day, the Metering Party will, at Customer’s expense, properly install and operate a device of standard make to continuously determine or record flowing temperature.  The temperature values will be used in Gas measurement computations.  With respect to relative density (specific gravity) of the Gas, such will be determined by (1) “on-site” sampling and laboratory analysis, or (2) any other method that is of standard industry practice (provided, however, that either party may at its own expense properly install and operate a recording relative density instrument of standard make and in this event the relative density as recorded will be used in the Gas measurement computations).

(b)  Standards.  The meters for measurement of quantities at the Receipt and Delivery Point(s) will be installed and operated, and Gas measurement computations will be made, in accordance with current industry standards.  Orifice metering will be performed in accordance with the latest version of A.G.A. Report No. 3 - ANSI/API 2530.  Positive displacement will be performed in accordance with the latest version of ANSI B109.1, B109.2, or B109.3.  Turbine metering will be performed in accordance with the latest version of A.G.A. Report No. 7.  Ultrasonic metering will be performed in accordance with the latest version of A.G.A. Report No. 9.  Electronic Gas Measurement (EGM) will be performed in accordance with the latest version of API Manual of Petroleum Measurement Standards Chapter 21 - Flow Measurement Using Electronic Metering Systems.  The unit of measurement of Gas will be 1,000 cubic feet at a base pressure of 14.65 psia and a temperature base of 60 degrees Fahrenheit.  Meter measurements will be computed by the Metering Party into such units in accordance with the Ideal Gas Laws for quantity variations due to metered pressure and corrected for deviation using average values of recorded relative density and flowing temperature, or by using the calculated relative density determined by the method mentioned in paragraph (c) below.  In no circumstance will the average value of flowing temperature be determined for a period of less than one Day.

(c)  Heating Value and Relative Density.  The average heating value (Btu) and relative density of the Gas delivered under any Transportation Agreement by either party may be determined by the use of recording instruments of standard type, which may be installed and operated by the Metering Party at the metering point, or at such other point or points as are mutually agreeable to both parties; provided, however, if there is no Btu/relative density instrument at a particular Receipt or 

Delivery Point specified in the applicable Transportation Agreement, then the heating value and relative density of the Gas at such point may be determined by “on-site” sampling and laboratory analysis or other reasonable industry standard methods.

(d)  Measurements Made Only While Gas Flowing.  In Gas measurement computations the determinations for the average values for meter pressure, relative density, and flowing temperature values will be determined only during periods of time when Gas is actually flowing through the meter(s).

(e)  Gas Industry Standards.  Gas industry standards are in the process of being developed by the North American Energy Standards Board, subject to FERC approval.  To the extent that Company reasonably deems it necessary, from time to time and at any time, to implement any or all of such standards, Company will have the right to add such standards hereto and/or modify or change the provisions contained herein in order to effect such changes if such changes do not have a material adverse effect on the rights of Customer under any Transportation Agreement.

11.  Quality
(a)  Quality.  Each party will deliver to the other party under a Transportation Agreement Gas that is of merchantable quality and is commercially free from water, hazardous substances, hydrocarbon liquids, bacteria, and other objectionable liquids, solids, and/or Gas components.  In addition, the Gas delivered by each party under a Transportation Agreement will specifically contain not more than: 

(i) 0.05% oxygen,

(ii) five grains of total sulphur consisting of not more than ¼ grain of hydrogen sulphide and one grain of mercaptan sulphur per 100 cubic feet of Gas,

(iii) 2% by volume of carbon dioxide,

(iv) 4% by volume total non-hydrocarbon and inert gases, and

(v) seven pounds of water vapor per one million cubic feet of Gas; provided, however, if Customer tenders Gas for transportation upstream of a dehydration plant, Company may, at its option, waive Customer’s obligation to deliver dehydrated Gas, subject to Company’s continuing right to withdraw such waiver at any time in the future.

The Gas will be at temperatures not in excess of 120 degrees Fahrenheit nor less than 40 degrees Fahrenheit, provided that the Gas will have a hydrocarbon dew point not to exceed 40 degrees Fahrenheit at the delivery pressure, and will have a heat content of not less than 950 nor more than 1,100 Btu per cubic foot under the conditions of measurement contained herein.  Company will not be obligated to accept any Gas delivered by Customer (or Customer’s Designee) under any Transportation Agreement that is not interchangeable with other Gas in Company’s pipeline at the Receipt Point(s) listed in such Transportation Agreement.  Company’s determination of such interchangeability will be based upon a factor that is equivalent to the quotient obtained by dividing the total heating value of such Gas, expressed in Btu, by the square root of the specific gravity of such Gas.  Such factor must be within ±7% of the interchange factor established by Company for its system at the Receipt Point(s).

(b)  Quality Violations.  If at any time the Gas fails to meet the quality specifications enumerated herein, then the party receiving such Gas will notify the party delivering such Gas, and the delivering party will immediately correct such failure.  If the delivering party is unable or unwilling to deliver Gas according to such specifications, the party receiving such Gas may refuse to accept delivery of Gas under the applicable Transportation Agreement for so long as such condition exists.

(c)  Amendment of Quality Provisions.  Notwithstanding anything contained herein, Company reserves the right, at any time and from time to time, to unilaterally amend, on a nondiscriminatory basis, the quality specifications set forth above upon giving Customer at least 30 Days’ prior written notice of any such change(s).

12.  Additional Facilities


If new or additional facilities or equipment are required or desirable, in Company’s reasonable judgment, to effectuate the receipt or delivery of Gas under any Transportation Agreement, then Customer will reimburse Company, within ten Days from the date of receipt of Company’s invoice, for any tap valves, metering facilities, meter equipment, pipelines, and associated equipment, and all labor, overhead expenses and applicable taxes, attributable to the installation of such equipment.  If the invoiced amount is not paid when due, then Customer will pay interest at the lesser of 18% per annum or the lowest legal rate of interest (provided that if Customer is a State Agency, as defined in Section 2251.001 of the Texas Government Code, then Customer will pay interest in accordance with Texas Government Code Section 2251.025 or Section 2251.026, whichever is applicable).  Failure of Company to receive total reimbursement within ten Days of Customer’s receipt of Company’s invoice, or such later date as prescribed by applicable law, will allow Company to suspend and/or terminate any Transportation Agreement with respect to the service requiring new or additional facilities.

13.
Taxes
(a)  Reimbursement for Taxes.  Customer will pay Company, by way of reimbursement, all Taxes paid by Company with respect to the transportation service and any other service provided under any Transportation Agreement, and that may be related to any associated facilities involved in the performance of any Transportation Agreement.  If any such Taxes are paid by Company to any governmental authority that are calculated based upon the value of or price paid for the Gas transported under any Transportation Agreement, then Customer will notify Company of the purchase price of such Gas to enable Company to calculate and pay all such fees and taxes to appropriate governmental authorities in a timely manner.  If Customer fails or refuses to notify Company of the purchase price of such Gas within 30 Days from the date the related transportation service is provided, then Company will estimate the purchase price of such Gas in accordance with the provisions of any applicable franchise ordinance, or, in the absence of such a franchise ordinance, Company will have the right to pay such fees and taxes and to be reimbursed by Customer based upon the Actual Gas Cost Incurred by Company, as defined in Rider GCR - Gas Cost Recovery, for the relevant period.


In any event, Customer will indemnify Company for, and hold Company harmless from, any and all claims, demands, losses, or expenses, including attorneys’ fees, which Company may incur as a result of Customer’s failure or refusal to disclose the purchase price of Gas transported under any Transportation Agreement.

(b)  Definition of Taxes.  The term “Taxes” as used herein means all taxes and fees levied upon and/or paid by Company [other than ad valorem, capital stock, income or excess profit taxes (except as provided herein), general franchise taxes imposed on corporations on account of their corporate existence or on their right to do business within the state as a foreign corporation, and similar taxes], including, but not limited to, municipal franchise fees, and street and alley rental fees set out in franchise ordinances, street crossing agreements, or licenses.  “Taxes” also includes any other taxes, fees, or charges levied, assessed, or made by any governmental authority on the revenue of Company under any Transportation Agreement, or the act, right, or privilege of selling, transporting, handling, or delivering Gas.  Such taxes or fees are based upon the quantity, volume, heat content, value, sales price of the Gas, purchase price of the Gas, transportation fee payable under any Transportation Agreement, and any other fee, charge, cost reimbursement, tax reimbursement, or payment under any Transportation Agreement, including any applicable federal income tax imposed as a result of the reimbursement of the cost of the installation of facilities and equipment at the Delivery Point(s) or Receipt Point(s) under the terms of the applicable Transportation Agreement.
(c)  Sales and Use Tax.  Texas sales and use tax will also be collected by Company on behalf of the State, as well as any other taxes required by law.

14.  Billing, Accounting, and Reports
(a)  Invoices.  On approximately the 15th Day of each Month, Company will render to Customer a statement for the preceding Month showing the quantity of Gas delivered at the Receipt Point(s) and Delivery Point(s) during such preceding Month; the amount of compensation due to Company under the applicable Transportation Agreement, including tax reimbursement and any imbalance payments due under such Transportation Agreement; other reasonable and pertinent information that is necessary to explain and support the same; and any adjustments made by Company in determining the amount billed.

(b)  Payments.  Customer will pay to Company, within the applicable time period established by the Prompt Payment Act, the amount set forth in Company’s statement.  Notwithstanding anything contained in any Transportation Agreement, Company will have the right to require that all payments be made by wire transfer to: TXU Gas Company, Account # 08805016795, Chase Texas Bank, Dallas, Texas, ABA# 113000609.  To assure proper credit, Customer should designate the company name, invoice number, and amount being paid in the Fedwire Text Section.  If the amount contained in any statement is not paid when due, then Customer will pay interest at the lesser of 18% per annum or the lowest legal rate of interest (provided that if Customer is a federal Customer, then Customer will pay interest in accordance with applicable federal law); provided, however, no interest will accrue on unpaid amounts when failure to make payment is the result of a bona fide dispute between the parties regarding such amounts (and Customer timely pays all amounts not in dispute) unless and until it is ultimately determined that Customer owes such disputed amount, whereupon Customer will pay Company that amount, plus interest computed back to the original payment due date, immediately upon such determination.

(c)  Audit.  Each party will have the right at all reasonable times to examine the records of the other party to the extent necessary to verify the accuracy of any statement, charge, computation, or demand made under or pursuant to any of the provisions in any Transportation Agreement.  If any such examination reveals any inaccuracy in such billing theretofore made, the necessary adjustments in such billing and payment will be made; provided, that no adjustments for any billing or payment will be made for any inaccuracy claimed after the lapse of 25 Months from the rendition of the invoice relating thereto.

15.  Responsibility
Customer will be deemed to be in control and possession of the Gas transported under any Transportation Agreement and be responsible for, and will hold Company harmless from, any damage or injury caused thereby until the same has been delivered to Company at the Receipt Point(s) and after such Gas has been delivered at the Delivery Point(s), except for injuries and damages caused by the negligence or other fault of Company.  Company will be in control and possession of the Gas transported under any Transportation Agreement and be responsible for, and will hold Customer harmless from, any damage or injury caused thereby after receipt of the Gas at the Receipt Point(s) and until such Gas has been delivered to Customer (or for its account) at the Delivery Point(s), except for injuries and damages caused by the negligence or other fault of Customer.

16.  Title--Warranty & Indemnity
Customer warrants to Company that at the time of delivery of Gas to Company under any Transportation Agreement Customer will have good title or the right to deliver such Gas, and that such Gas will be free and clear of all liens and adverse claims.  Customer will indemnify Company, with respect to the Gas delivered by it, against all suits, actions, debts, accounts, damages, costs (including attorneys’ fees), losses, and expenses arising from or out of any adverse claims of any and all persons to or against said Gas.  Company warrants to Customer that Company will take no action to jeopardize Customer’s title to the subject Gas.

17.  Waiver of Breaches, Defaults, or Rights
No waiver by either Customer or Company of any one or more breaches, defaults, or rights under any provisions of any Transportation Agreement will operate or be construed as a waiver of any other breaches, defaults, or rights, whether of a like or of a different character.  By providing written notice to the other party, either party may assert any right not previously asserted under any Transportation Agreement or may assert its right to object to a default not previously protested.  Except as specifically provided herein, in the event of any dispute under any Transportation Agreement, the parties will, notwithstanding the pendency of such dispute, diligently proceed with the performance of the applicable Transportation Agreement without prejudice to the rights of either party.  Nothing contained in this paragraph will have the effect of waiving the applicable statute(s) of limitation.

18.  Remedy for Breach
Except as otherwise specifically provided in these Transportation Contract Terms and Conditions or any applicable Transportation Agreement, if either party fails to perform any of the covenants or obligations imposed upon it in any Transportation Agreement (except where such failure is excused thereunder as a result of a force majeure event), then the other party may, at its option (without waiving any other remedy for breach), by notice in writing specifying wherein the default has occurred, indicate such party’s election to terminate the applicable Transportation Agreement by reason thereof; provided, however, that Customer’s failure to pay Company within a period of ten Days following Customer’s receipt of written notice from Company advising of such failure to make payment in full within the time specified previously herein, will be a default that will give Company the right to immediately terminate the applicable Transportation Agreement, unless such failure to pay such amounts is the result of a bona fide dispute between the parties regarding such amounts under the applicable Transportation Agreement and Customer timely pays all amounts not in dispute.  With respect to any other matters, the party in default will have 30 Days from receipt of such notice to remedy such default, and upon failure to do so, the applicable Transportation Agreement will terminate from and after the expiration of such 30-Day period.  Such termination will be an additional remedy and will not prejudice the right of the party not in default to collect any amounts due it under the applicable Transportation Agreement for any damage or loss suffered by it and will not waive any other remedy to which the party not in default may be entitled for breach of the applicable Transportation Agreement.

19.  Force Majeure
(a)  Suspension of Performance.  In the event either party is rendered unable, wholly or in part, by an event of force majeure to carry out its obligations under any Transportation Agreement, except the obligation to pay monies due under such Transportation Agreement, on such party’s giving notice and reasonably full particulars of such event of force majeure, in writing or by fax, to the other party within a reasonable time after the occurrence of the cause relied on, the obligations of the party giving such notice, so far as they are affected by such event of force majeure, will be suspended during the continuance of any inability so caused, but for no longer period, and such cause will, so far as possible, be remedied with all reasonable dispatch.

(b)  Definition of Force Majuere.  The term “force majeure” as used herein, means acts of God; strikes, lockouts, or other industrial disturbances; acts of terrorism, acts of the public enemy, wars, blockades, insurrections, civil disturbances, riots, and epidemics; landslides, lightning, earthquakes, fires, storms, floods, and washouts; arrests, orders, directives, 

restraints, and requirements of the government and governmental agencies, either federal or state, civil or military; any application of governmental conservation or curtailment rules and regulations; explosions, breakage, or accident to machinery or lines of pipe; shutdowns of lines of pipe for inspection, maintenance, or repair; freezing of lines of pipe; and any other causes, whether of the kind enumerated or otherwise, not reasonably within the control of the party claiming suspension; provided, however, if Customer is an Electric Generation or Industrial Customer, then no failure of Customer’s industrial facilities or power plant will be considered a force majeure event.  The settlement of strikes or lockouts will be entirely within the discretion of the party having the difficulty, and that the above reasonable dispatch will not require the settlement of strikes or lockouts by acceding to the demand of the opposing party when such course is, or is deemed to be, inadvisable or inappropriate in the discretion of the party having the difficulty.


(c)  Balancing Obligations Remain.  Notwithstanding the foregoing, an event of force majeure will in no way terminate Customer’s obligation to balance quantities of Gas under the applicable Transportation Agreement or make payment for quantities delivered prior to such event of force majeure.

20.  Miscellaneous


(a)

Notices.  All notices, requests, demands, statements, and payments provided for in any Transportation Agreement must be given in writing directed to the party to whom given, and mailed to or delivered at such party’s address set forth in the applicable Transportation Agreement or at such address as each party may by like notice give to the other.  Such mailed notices will be deemed to have been given when deposited in the United States mail (first class, registered, or certified), postage prepaid, or in the case of hand delivery, when delivered to a representative of either party by a representative of the other party.  Company may submit operational communications at the e-mail address set forth in the applicable Transportation Agreement and Customer will be responsible to monitor such e-mail address for any such communications from Company.  Any such communications sent by Company to such e-mail address will be deemed received by Customer when sent by Company unless Customer has previously notified Company in writing of any change to Customer’s designated e-mail address.  If Company’s e-mail system is not operational at the time an operational communication is to be sent, then Company may make the operational communication by utilizing any reasonable alternative means then available to Company, including, without limitation, electronic pager, telephone, facsimile, telegraph, etc., and such communication will satisfy the notice requirements of this paragraph.

(b)
Assignment.  All Transportation Agreements will be binding upon and inure to the benefit of Customer and Company and their respective successors and assigns; provided, however, that no Transportation Agreement may be transferred or assigned by Customer without the prior written consent of Company, which consent will not be unreasonably withheld, and any purported transfer or assignment without such consent will be null and void and will not operate to release Customer’s obligations under the applicable Transportation Agreement.


(c)
Entirety.  Each Transportation Agreement, including any referenced rate schedules and attached exhibits, constitutes the entire agreement between Customer and Company covering the subject matter thereof, and there are no agreements, modifications, conditions, or understandings, written or oral, express or implied, pertaining to the subject matter thereof that are not contained therein.


(d)
Modifications.  Modifications of any Transportation Agreement will be effective only upon the mutual execution of appropriate amendments thereto by duly authorized representatives of Customer and Company.

(e)
Headings.  The captions or headings preceding the various parts of these Transportation Contract Terms and Conditions and any Transportation Agreement are inserted and included solely for convenience and will never be considered or given any effect in construing any Transportation Agreement or any part of any Transportation Agreement, or in connection with the intent, duties, obligations, or liabilities of the parties.


(f)
Third-Parties.  Each Transportation Agreement is entered into solely for the respective benefit of Company and Customer and nothing contained in any Transportation Agreement, either express or implied, will be interpreted or construed as conferring any rights, remedies, or claims under or in respect to any Transportation Agreement or any provision thereof upon any other person or entity, other than the successors or assigns of Customer and Company.


(g)
Joint Preparation.  No provision of any Transportation Agreement is to be construed against or to be interpreted to the disadvantage of Customer or Company by any court or other governmental or judicial authority by reason of Customer or Company having or being deemed to have prepared, structured, or dictated such provision.


(h)
Confidentiality.  Subject to the open records laws that may be applicable to Customer, Company and Customer will keep the terms and provisions of each Transportation Agreement confidential and not disclose them to any third parties.  If disclosure is sought through process of a court, a government or a city, state, or federal regulatory agency, the party from whom disclosure is sought will resist disclosure through all reasonable means and will immediately notify the other party to allow it the opportunity to participate in such proceedings.  However, Customer and Company will have the right to make such disclosures, if any, to governmental agencies and to their attorneys, auditors, accountants, and shareholders, who will in 

turn maintain its confidentiality.  Company and Customer will cooperate to maintain confidentiality and to attempt to obtain a reasonable protective order or agreement to maintain that confidentiality under circumstances in which disclosure becomes necessary.


(i)
CHOICE OF LAW.  EACH TRANSPORTATION AGREEMENT IS GOVERNED BY AND WILL BE CONSTRUED IN ACCORDANCE WITH LAWS OF THE STATE OF TEXAS WITHOUT GIVING EFFECT TO ANY CHOICE OR CONFLICT OF LAW PROVISION OR RULE (WHETHER OF THE STATE OF TEXAS OR ANY OTHER JURISDICTION) THAT WOULD CAUSE THE APPLICATION OF THE LAWS OF ANY JURISDICTION OTHER THAN THE STATE OF TEXAS.  ANY LAWSUIT INVOLVING ANY TRANSPORTATION AGREEMENT BROUGHT BY CUSTOMER OR COMPANY WILL BE BROUGHT ONLY IN DALLAS COUNTY, TEXAS, WHETHER SUCH LAWSUIT BE BROUGHT IN FEDERAL OR STATE COURT.  NEITHER CUSTOMER NOR COMPANY MAY RAISE ANY DEFENSE OR OBJECTION OR FILE ANY MOTION BASED ON LACK OF PERSONAL JURISDICTION, IMPROPER VENUE, INCONVENIENCE OF THE FORUM, OR THE LIKE IN ANY CASE FILED IN A FEDERAL OR STATE COURT IN DALLAS COUNTY, TEXAS.


(j)
Counterparts.  Any Transportation Agreement may be executed in any number of counterparts, each of which will be deemed to be an original and all of which will constitute one and the same agreement.


(k)
Service Regulations.  Company’s Service Regulations contained in Company’s Tariff for Gas Service are applicable to all Customers receiving service under a Transportation Agreement, except to the extent there is a conflict between the applicable Transportation Agreement and Company’s Service Regulations, in which case the provisions of the Transportation Agreement will control

