HATCH ACT NEWS

Electronic Messaging Technology could lead to Hatch Act Violations

On May 30, 2002, the Office of Special Counsel (OSC) issued an advisory opinion that addresses the parameters of use of electronic messaging devices to engage in political activity by civilian Federal personnel.  The Hatch Act, 5 U.S.C. 7321-7326, generally prohibits civilian employees from engaging in political activity while in uniform, on duty, in a Government building, or in a Government vehicle. The Hatch Act permits Federal employees to express their opinions on political subjects and candidates both publicly and privately. 5 U.S.C. 7323(c); 5 C.F.R. 734.203(a) and 734.402(a). Thus, the Hatch Act does not prohibit "water-cooler type discussions and exchanges of opinion among co-workers concerning the events of the day (including political campaigns). 

To determine whether a communication by E-mail falls under the Hatch Act's prohibition against on-duty political activity, relevant considerations include, but are not limited to: (1) the content of the message (i.e., is its purpose to encourage the recipient to support a particular political party or vote for a particular candidate for partisan political office); (2) its audience (e.g., the number of people it was sent to, the sender's relationship to the recipients); and (3) whether the message was sent in a Federal building, in a Government-owned vehicle, or when the employee was on duty.

The advisory provided two examples, one actual and one hypothetical, on use of electronic equipment.  The first example involved a Government employee who, on the day before the 2000 Presidential election, while on duty using Government equipment in a Government building, sent a message on the computer captioned "Urgent! Forward to Undecideds & Naderites." The text of the message praised Presidential candidate Al Gore and encouraged recipients to forward the message to as many other people as possible. OSC concluded that this action constituted a violation of the Hatch Act. The message was politically partisan because it asked the recipients to vote for a particular candidate and was sent to a mass audience, many of whom the sender did not know.

By contrast, OSC provided the hypothetical example where an email was sent to one employee from another stating "follow-up on our discussion this morning." Attached was the text of a newspaper column critical of one of the Presidential candidates' tax proposals. OSC stated that this action did not violate the Hatch Act because it was sent to one person and was considered similar to the situation where Federal employees may express personal opinions on political subjects when meeting face-to-face by the water cooler in the Federal workplace.

The advisory concludes by stating that OSC would have to examine each case involving use of electronic messaging in a Government building or vehicle to determine if a Hatch Act violation occurred. The advisory states that it is intended only to outline general considerations that apply and to alert Federal employees about potential Hatch Act violations involving electronic messaging.

