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PROGRAMMATIC AGREEMENT
BETWEEN

THE UNITED STATES MILITARY ACADEMY
WEST POINT, NEW YORK

AND THE
NEW YORK STATE HISTORIC PRESERVATION OFFICE

REGARDING
UTILITIES PRIVATIZATION

AT THE
UNITED STATES MILITARY ACADEMY

WEST POINT, ORANGE COUNTY, NEW YORK

WHEREAS, the Department of Defense (DoD) issued Defense Reform Initiative
Directive (DRID) #49 on December 23, 1998. This Directive called for the privatization
of all DoD owned utility systems (electrical, natural gas, potable water and waste
water/storm water) by September 30, 2003 except where privatization is uneconomical,
or where unique security reasons require that the DoD maintain ownership.
Accordingly, the United States Military Academy at West Point, New York (USMA) has
initiated efforts to comply with DRID #49 by privatizing four utility systems:

• Electricity; 
• Natural Gas;
• Potable Water; and
• Waste Water/Storm Water.

This action would transfer ownership, environmental permitting, maintenance and future
operations, upgrades and development of the utility systems to a public or private entity
that shall become responsible for the operation of the system, and by contract provide
utility service to the USMA.

WHEREAS, the USMA has determined that this undertaking has the potential to effect
properties included in, or eligible for, inclusion in the National Register of Historic
Places, and has consulted with the New York State Historic Preservation Officer (SHPO)
pursuant to Section 800.6 of the regulations (36 CFR part 800) implementing Section 106
of the National Historic Preservation Act (16 U.S. C. 470f), and Section 110(f) of the
same Act (16 U.S.C. 470h-2(f)); and

WHEREAS, the USMA has identified the Area for Potential Effects (APE) for this
undertaking as the USMA National Historic Landmark District, and the Hudson River
and Hudson River Valley Coastal Management Zone within the immediate vicinity of the
USMA and West Point; and 

WHEREAS, the USMA developed and evaluated alternatives or modifications to the
undertaking that could avoid, minimize or mitigate adverse effects on historic properties
in accordance with 36 CFR 800.6; and

WHEREAS, the Advisory Council on Historic Preservation has been afforded the
opportunity to participate in this Programmatic Agreement in accordance with 36 CFR
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800.6 (a) (1), and has determined that their participation in consultation is not necessary;
and

NOW, THEREFORE, the USMA and the New York SHPO agree that utilities
privatization at the USMA shall be administered in accordance with the following
stipulations to satisfy the USMA’s Section 106 responsibility for this undertaking at the
U.S. Military Academy, West Point, Orange County, New York.

I.  STIPULATIONS:

The Garrison Commander, on behalf of the USMA, shall ensure that the following
stipulations are implemented:

1. The Request For Proposal (RFP) and Contract for the four utility systems
proposed for privatization shall provide information on USMA historic
properties. This information will include a list of properties that contribute
to the USMA National Historic Landmark District (NHL), and a list of
properties individually eligible for the National Register of Historic
Places. This list of historic properties shall include structures, monuments,
inscriptions, plaques, landscapes, Viewsheds, and other historic properties
as identified by the National Historic Preservation Act and implementing
regulations, including AR 200-4, Cultural Resources Management.

2. The USMA shall ensure that the RFP and proposal evaluation shall
include evaluation factors that focus on the treatment of historic
properties, and compliance with historic preservation considerations, by
the contractor/lessee.  The USMA shall ensure that the USMA Cultural
Resources Manager is available to review all proposal documents on
matters related to historic properties, and the USMA shall ensure that such
considerations are taken into account in any contract or lease negotiations
and/or award.

3. Structures identified as being particularly significant (e.g. Electrical Vault
Building 715, historic ammunition magazine) will be specifically
designated in the contract, lease and conveyance documents, and said
documents will require that the operation, maintenance and repairs of
these structures will be performed in a manner that is sensitive and
attentive to their historic significance.

4. The Contract, lease and conveyance documents shall require the
contractor/lessee to conform to the standards and guidelines for the
treatment of historic properties established by the Secretary of the Interior
as Secretary of the Interior’s Standards for the Treatment of Historic
Properties with Guidelines for Preserving, Rehabilitating, Restoring &
Reconstructing Historic Buildings (1992) for all historic properties
identified in Stipulation #1 above.

5. Any alteration, modification, changes, or similar treatment for all historic
properties identified in Stipulation #1 above would require that review be
performed in accordance with Section 106 of the National Historic
Preservation Act (as amended) and implementing regulations; the National
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Environmental Policy Act (as amended) and implementing regulations;
and applicable laws and regulations governing the Hudson Valley and
Hudson River Coastal Management Zone. The contactor/lessee is
responsible for notifying the USMA in a timely manner that such activities
are planned or proposed. The USMA is responsible for the performance of
all regulatory reviews for such an undertaking.

6. No new vegetation clearance (e.g. cutting trees, removing limbs, clearing
brush) is authorized, without reviews being performed in accordance with
Section 106 of the National Historic Preservation Act (as amended) and
implementing regulations; the National Environmental Policy Act (as
amended) and implementing regulations; and applicable laws and
regulations governing the Hudson Valley and Hudson River Coastal
Management Zone. The contactor/lessee is responsible for notifying the
USMA in a timely manner that such activities are planned or proposed.
The USMA is responsible for the performance of all regulatory reviews
for such an undertaking.

7. Any installation of new external equipment (any equipment that protrudes
outside of an existing structure) would require review in accordance with
Section 106 of the National Historic Preservation Act (as amended) and
implementing regulations; the National Environmental Policy Act (as
amended) and implementing regulations; and applicable laws and
regulations governing the Hudson Valley and Hudson River Coastal
Management Zone. The contactor/lessee is responsible for notifying the
USMA in a timely manner that such activities are planned or proposed.
The USMA is responsible for the performance of all regulatory reviews
for such an undertaking.

8. All areas of ground disturbance and/or excavation would require review in
accordance with Section 106 of the National Historic Preservation Act (as
amended) and implementing regulations; the National Environmental
Policy Act (as amended) and implementing regulations; and applicable
laws and regulations governing the Hudson Valley and Hudson River
Coastal Management Zone. The contactor/lessee is responsible for
notifying the USMA in a timely manner that such activities are planned or
proposed. The USMA is responsible for the performance of all regulatory
reviews for such an undertaking.

9. The contractor/lessee would be required to provide an annual written
report documenting maintenance, repair, alteration, upgrades, or changes
to any historic properties identified in Stipulation #1 above that has been
performed over the previous year. The USMA will provide a copy of this
report to the New York SHPO for their review.

10. The contractor/lessee would prepare and implement an annual work plan
providing for the appropriate maintenance, repair, and upkeep of historic
properties identified in Stipulation #1 above scheduled to be performed
over the subsequent year. The USMA will provide a copy of this plan to
the New York SHPO for their review and comment.
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11. The contractor/lessee would prepare an Emergency Response Plan in
accordance with 36 CFR 800.12, which must be reviewed and approved
by the USMA Cultural Resources Manager and NEPA Coordinator, and
reviewed by the New York SHPO, to address emergency responses in the
event of tree or wind damage, catastrophic equipment failure, accidents,
natural or manmade incidents or disasters, fire, flood, etc. The Emergency
Response Plan will provide for the treatment of historic properties in the
event of a designated emergency. The Emergency Response Plan would
also provide for the timely notification of the New York SHPO that the
provisions of this plan have been implemented.

12. The contractor/lessee would be required to comply with the provisions of
DHPW Standard Operating Procedure 16-1 in the event of the unexpected
discovery of archaeological or historic artifacts or resources.

13. The Contract/Lease must contain written, verifiable, sustainable, and
legally and contractually enforceable requirements for compliance with
the stipulations of this Programmatic Agreement. The USMA Cultural
Resources Manager will assist the USMA Contracting Officer with
monitoring the contractor/lessee performance under the contract. The
Contracting Officer will assess these needs pursuant to the Federal
Acquisition Regulations. The contract will specify conditions under which
the contractor/lessee would forfeit money for non-compliance with
contract provisions. The contract shall specify necessary and sufficient
conditions for contract performance.

14. The USMA shall include provisions in the contract that provide for
USMA cultural resources review and approval of any successor, sub-
contractors, agent or designee, to insure that the stipulations of this
Programmatic Agreement are met or exceeded.

15. These stipulations shall apply to all employees, sub-contactors, agents, or
designees of the contractor/lessee.

II.  PROJECT MODIFICATION:

Should additional components of this project develop, the USMA shall consult with the
New York SHPO in accordance with 36 CFR 800.5 (Revised 1999).

The renewal of the contract and/or lease; and/or any modification to the contract or lease
terms; constitutes a new federal undertaking in accordance with the National Historic
Preservation Act and implementing regulations.

III.  PUBLIC INVOLVEMENT:

A. The USMA shall use the National Environmental Policy Act (NEPA) process to
inform the public of the existence of this Programmatic Agreement.  The Utilities
Privatization initiative as implemented at the USMA shall receive separate
environmental analysis and documentation to the appropriate level in accordance
with NEPA. The Programmatic Agreement and ensuing NEPA document(s) shall
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be disclosed publicly, and shall be made available for review for a thirty-day
period at local libraries and other public places.

B. The USMA shall review and resolve timely and substantive comments by
consulting parties. The USMA shall consult with the New York SHPO to resolve
objections. Project actions, which are not the subject of the objections, may
proceed while the consultation is conducted.

IV.  AMENDMENTS:

Any party to this Programmatic Agreement may request that other parties consider
amendments to the Agreement.  Amendments shall be made in accordance with 36 CFR
800 (c) (7) (Revised 1999).

V.  DISPUTE RESOLUTION:

At any time during implementation of the measures stipulated in the Programmatic
Agreement, should an objection to any such measure or its manner of implementation be
raised by a consulting party, the USMA shall take the objection into account and consult,
as needed, with the objecting party and the New York SHPO to resolve the objection.

VI.  FAILURE TO CARRY OUT TERMS OF THE AGREEMENT:

In the event the USMA Garrison Commander does not carry out the terms of this
Programmatic Agreement, then activities related to the component that is the subject of
the violation shall cease until the parties to the Agreement have consulted to determine a
corrected course of action. Activities related to all components not the subject of the
violation shall continue uninterrupted.

VII. COMPLIANCE WITH THE ANTI-DEFICIENCY ACT

In the event that sufficient funds are not made available to fully execute the agreement,
the USMA Garrison Commander shall consult with the New York SHPO to either
terminate or amend the Programmatic Agreement in accordance with the termination and
amendment procedures established in this Programmatic Agreement.

VIII.  DURATION:

This Programmatic Agreement shall continue in force so long as the Utilities
Privatization initiative remains in effect at the USMA.

Execution and implementation of the Agreement evidences that the USMA has taken into
account the effects of the project on historic properties, and provided the New York
SHPO with a reasonable opportunity to comment.
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