E25
SAMPLING AND EVALUATION (COAL) (DESC APR 1997)


(a)  All coal may be regularly and continuously sampled, or only part or parts thereof may be sampled, as the Government may elect; and in the latter event, the analysis of a sample or samples shall be used as representing only the actual tonnage sampled.  The collecting and preparing of samples shall be in accordance with "Quality Assurance Procedures for Receipt of Coal Procured through DESC (DESCM 4185.1)" or any revision thereof.  The Contractor may be present at the taking of samples, but the Government shall be under no obligation to notify the Contractor to be present.  The U.S. Army Petroleum Center (USAPC) shall make the analysis of each sample, and such USAPC analysis shall be final and conclusive on the parties hereto with respect to the actual tonnage sampled.


(b)  If the Contractor has not met its guaranteed analysis on two or more deliveries, or deliveries aggregating 10 percent or more of the item quantity are found by sample analysis to be in any way inferior to contract requirements, the Government may, at its option, exercise one or more of the following rights:



(1)  Decline to accept additional coal from the mine or mines from which the coal was shipped and authorize the Contractor in writing to supply coal from other mines producing coal of the quality required under the contract without any increase in the contract price or transportation charges to the Government;



(2)  As provided in paragraphs (f), Excusable Delays, and (m), Termination for Cause, of the CONTRACT TERMS AND CONDITIONS - COMMERCIAL ITEMS clause, terminate the Contractor's right to proceed with performance of the contract and purchase coal elsewhere, in which event the Contractor shall be liable to the Government for any excess cost occasioned thereby; or


(3)  Require the Contractor, with respect to all deliveries of such substandard coal, to credit or repay to the Government such portion of the contract price as the Contracting Officer determines to be equitable in the circumstances; subject, however, to the Contractor's right to appeal from such determination pursuant to the Disputes clause.


(c)  If the Contractor has guaranteed the analysis and the USAPC analysis determines that any coal delivered under the contract does not meet the requirements of the guaranteed analysis, the Government may exercise its rights under subparagraph (b)(1) or (b)(2) of this clause, regardless of the amount of coal determined to be substandard.  Whether or not such action is taken, if the "computed total value" of the coal delivered over the life of the contract, as determined by evaluating individual USAPC analysis reports as provided below, is less than the "computed total value" of the coal as determined by evaluating the guaranteed analysis, the Contractor shall promptly pay to the Government, by way of liquidated damages, an amount to be determined as follows:



(1)  The Contractor's guaranteed analysis shown in the contract, and the individual USAPC analysis reports covering shipments made on the contract shall be evaluated to determine the "As Received BTU per one cent at destination" in accordance with the following formula:  The percentage arrived at by subtracting the percent of moisture from 100% shall be multiplied by the product of the dry BTU per pound times 2,000, the product of this multiplication shall be used as a numerator to be divided by the sum of the delivered cost per ton to the Government expressed in cents.  The delivered cost shall be the cost in effect on the date the contract was awarded and shall be used throughout the life of the contract.  To determine the "computed total value" of the coal delivered over the life of the contract, each applicable USAPC analysis report will be evaluated in accordance with the above formula using the moisture, the dry BTU per pound, in the USAPC analysis of the samples of such coal.  To determine the "computed total value" of the coal guaranteed by the Contractor's analysis, the moisture, dry BTU per pound guaranteed by the Contractor, will be used in applying the above formula.



(2)  The cost per net ton delivered at destination (price f.o.b. mine, plus transportation charges or price delivered to destination with all transportation charges paid by the Contractor) shall be multiplied by the ratio of the "As Received BTU per one cent at destination" of the coal actually delivered (determined by evaluation of USAPC analysis reports) to the "As Received BTU per one cent at destination" of coal required by the guaranteed analysis (determined by evaluation of Contractor's guarantee).



(3)  If this product is less than the cost per ton delivered at destination, it shall be subtracted from the cost per ton delivered at destination.



(4)  If this product is more than the cost per ton delivered at destination the cost per ton delivered at destination shall be subtracted from the product.



(5)  If the product is less, as in (3) above, the difference shall be multiplied by the number of tons represented by the analysis report and this product carried as a debit against the contract until the contract has been completed and a final adjustment made, except as provided in subparagraphs (d)(1) and (d)(2) of this clause.



(6)  If the product is more, as in (4) above, the difference shall be multiplied by the number of tons represented by the analysis report and this product carried as a credit to the contract until the contract has been completed and final adjustment made, except as provided in subparagraph (d)(1) of this clause.



(7)  After deliveries under the contract have been completed, and except as provided in subparagraphs (d)(1) and (d)(2) of this clause, the final adjustment shall be made as follows: The total credits shall be subtracted from the total debits, and the Contractor shall promptly remit the difference to the Government as a price reduction by way of liquidated damages.  However, if the total credits exceed the total debits, the contract price will not be increased on account of such credits.


Example:  (Contract Guarantee)


Evaluation of analysis guaranteed by Contractor


Contract price per net ton delivered f.o.b. cars at mine
$ 38.00


Freight per ton to destination
 13.50 


Delivered cost
$ 51.50


Moisture guaranteed by Contractor
5%


Dry BTU per pound guaranteed by Contractor
 14,100


"As Received BTU per one cent at destination" of coal required by the guaranteed analysis


=(100%-5%)X14,100X2000 



5150


26,790,000 


=
5150


=5202


a.
(Where contract is debited)


Evaluation of USAPC analysis of coal actually delivered.


Moisture reported in USAPC analysis

6.0%


Dry BTU per pound reported in 


USAPC analysis

 13,900


"As Received BTU per one cent at destination" of coal actually delivered


=(100%-6.0%)X13,900 (ROUNDED*) X2000 




5150


= 26,132,000 



5150


=5074 (ROUNDED*)



Ratio of "As Received BTU per one cent at destination" of coal actually delivered to "As Received BTU per one cent at destination" of coal required by evaluation of Contractor's guarantee analysis (calculated to the fourth decimal place only)


=5074 



5202


=0.9754 (Ratio) (See para. (d)(ii))


Cost per net ton delivered at destination multiplied by the ratio stated above


=$51.50X0.9754


=$50.23 per net ton


Price (debit) per net ton


=$51.50-$50.23


=$1.27 per net ton


Debits or credits to contract pending final adjustment upon completion


=Number of tons represented by analysis report
900


Adjusted amount per net ton
$ 1.27


=900X$1.27


=$1,143.00


=Amount debited to contract


b.
(Where contract is credited)


Evaluation of USAPC analysis of coal actually delivered


Moisture reported in USAPC analysis
2.0%


Dry BTU per pound reported in USAPC analysis
14,590


"As Received BTU per one cent at destination" of coal actually delivered 


=(100%-2.0%)X14,590 (ROUNDED*)X2000 




5150


=28,596,000 



5150


=5553 (ROUNDED*)



Ratio of "As Received BTU per one cent at destination" of coal actually delivered to "As Received BTU per one cent at destination" of coal required by evaluation of Contractor's guaranteed analysis (calculated to the fourth decimal place only).




= 5553 




 5202




=1.0675 (Ratio)




Cost per net ton delivered at destination multiplied by the ratio stated above




=$51.50X1.0675




=$54.98 per net ton




Price (credit) per net ton




=$54.98-51.50




=$3.48 per net ton




Debits or credits to contract pending final adjustment upon completion




=Number of tons represented by analysis report 
453.95




Adjusted amount per net ton
$ 3.48




=453.95X$3.48




=$1,579.75




=Amount credited to contract

*.49 and below, figure stays the same

 .50 and above, Round to the next higher figure


(d)
(1)  In the event that the evaluation of any individual USAPC report reflects that the ratio (calculated to the fourth decimal place) of "As Received BTU per one cent at destination" of coal actually delivered to the "As Received BTU per one cent at destination" required by the Contractor's guarantee is within the range 0.9850 to 1.0150 inclusive, debits or credits covering the individual reports will not be considered in the final adjustment upon completion of the contract, and the coal covered by such analysis reports shall be paid for at the contract price.



(2)  In the event that the evaluation of any individual USAPC report reflects that the ratio (calculated to the fourth decimal place) of "As Received BTU per one cent at destination" required by the Contractor's guarantee is 0.9500 or less, debits covering the individual reports will not be considered in the final adjustment upon completion of the contract, and the price per net ton of coal covered by such analysis report shall be immediately reduced by way of liquidated damages in an amount determined in accordance with the formula cited in paragraphs (c), (c)(1), (c)(2), and (c)(3) of this clause.
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