E25.01	SAMPLING AND EVALUATION (COAL) (GERMANY) (DESC APR 1997)


	(a)  All coal may be regularly and continuously sampled, or only part or parts thereof may be sampled, as the Government may elect; and in the latter event, the analysis of a sample or samples shall be used as representing only the actual tonnage sampled.  The collecting and preparing of samples shall be in accordance with "Specifications for Solid Fuels" or any revision thereof.  The Contractor may be present at the taking of samples, but the Government shall be under no obligation to notify the Contractor to be present.  The designated United States Government laboratory shall make the analysis of each sample, and such analysis shall be final and conclusive on the parties hereto.


	(b)  If the Contractor has not guaranteed the analysis and two or more deliveries, or deliveries aggregating 10 percent or more of the item quantity, are found by sample to be in any way inferior to contract requirements, the Government may, at its option, exercise one or more of the following rights:


		(1)  Decline to accept additional coal from the mine or mines from which the coal was shipped and authorize the Contractor in writing to supply coal from other mines producing coal of the quality required under the contract without any increase in the contract price or transportation charges to the Government;


or


		(2)  As provided in the general provisions of paragraphs (f), Excusable Delays, and (m), Termination for Cause, of the CONTRACT TERMS AND CONDITIONS - COMMERCIAL ITEMS clause, terminate the Contractor's right to proceed with performance of the contract and purchase coal elsewhere, in which event the Contractor shall be liable to the Government for any excess cost occasioned thereby; or


		(3)  Require the Contractor, with respect to all deliveries of such substandard coal, to credit or repay to the Government such portion of the contract price as the Contracting Officer determines to be equitable in the circumstances; subject, however, to the Contractor's right to appeal from such determination pursuant to the general provisions of paragraph (d), Disputes, of the CONTRACT TERMS AND CONDITIONS - COMMERCIAL ITEMS clause.


	(c)  If the Contractor has guaranteed the analysis and the U.S. Government laboratory analysis determines that any coal delivered under the contract does not meet the requirements of the guaranteed analysis, the Government may exercise its rights under subparagraph (b)(1) or (b)(2) of this clause, regardless of the amount of coal determined to be substandard.  Whether or not such action is taken, if the "computed total value" of the coal delivered over the life of the contract, as determined by evaluating individual U.S. Government laboratory analysis reports as provided below, is less than the "computed total value" of the coal as determined by evaluating the guaranteed analysis, the Contractor shall promptly pay to the Government, by way of liquidated damages, an amount to be determined as follows:


		(1)  The Contractor's guaranteed analysis shown in the contract, and the individual U.S. Government laboratory analysis reports covering shipments made on the contract shall be evaluated to determine the "As Received BTU per one cent at destination" in accordance with the following formula:  The percentage arrived at by subtracting the percent of moisture from 100 percent shall be multiplied by the product of the dry BTU per pound times 2,204; the product of this multiplication shall be used as a numerator to be divided by the sum of the delivered cost per ton to the Government (price delivered to destination with inland transportation charges paid by the Contractor plus the applicable Military Sealift Command or Contractor-furnished ocean vessel rate stipulated in the contract) expressed in cents.  To determine the "computed total value" of the coal delivered, each applicable U.S. Government laboratory analysis report will be evaluated in accordance with the above formula using the moisture and the dry BTU per pound reported in the U.S. Government laboratory analysis of the samples of such coal.  To determine the "computed total value" of the coal guaranteed by the Contractor's analysis, the moisture and dry BTU per pound guaranteed by the Contractor will be used in applying the above formula.


		(2)  The cost per metric ton delivered at destination (price delivered to destination with inland transportation charges paid by the Contractor plus the applicable Military Sealift Command or Contractor-furnished ocean vessel rate stipulated in the contract) shall be multiplied by the ratio of the "As Received BTU per one cent at destination" of the coal actually delivered (determined by evaluation of U.S. Government laboratory analysis reports) to the "As Received BTU per one cent at destination" of coal required by the guaranteed analysis (determined by evaluation of Contractor's guarantee).


		(3)  If this product is less than the cost per ton delivered at destination, it shall be subtracted from the cost per ton delivered at destination.


		(4)  If this product is more than the cost per ton delivered at destination, the cost per ton delivered at destination shall be subtracted from the product.


		(5)  If the product is less, as in (3) above, the difference shall be multiplied by the number of tons represented by the analysis report and this product carried as a debit against the contract until the contract has been completed and a final adjustment made, except as provided in paragraph (d) of this clause.


		(6)  If the product is more, as in (4) above, the difference shall be multiplied by the number of tons represented by the analysis report and this product carried as a credit to the contract until the contract has been completed and final adjustment made, except as provided in paragraph (d) of this clause.


		(7)  After deliveries under the contract have been completed, and except as provided in (d) of this clause, the final adjustment shall be made as follows:  The total credits shall be subtracted from the total debits, and the Contractor shall promptly remit the difference to the Government as a price reduction by way of liquidated damages.  If the total credits exceed or are equal to the total debits, no liquidated damages shall be paid nor shall the contract price be increased on account of such credits.





	EXAMPLE 1:  (Where contract is debited) 





	Evaluation of Analysis Guaranteed by Contractor:





		Line Item delivered cost per metric ton	$100.00


		Ocean Transportation 	16.00


		Delivered Cost	$116.00


		Moisture Guaranteed by Contractor	6.0 


		Dry BTU per pound Guaranteed by Contractor	13,800





			"As received BTU per one cent at destination" of coal required by the guaranteed analysis





			(100%-6.0%) X 13,800 X 2204


				11600





			=	28,590,288 


				11600





			=	2465





	Evaluation of U.S. Government Laboratory Analysis of coal actually delivered:





	Moisture reported in U.S. Government Laboratory Analysis	8.0


	Dry BTU per pound reported in U.S. Government Laboratory Analysis	13,400


	"As received BTU per one cent at destination" of coal actually delivered:





	 	 (100.0% - 8.0%) X 13,400 X 2204 


				11600





	=	 27,170,912 


			11600





	=	2342





	Ratio of "as received BTU per one cent at destination" of coal quality delivered to "as received BTU per one cent at destination" of coal quality required by evaluation of contractor's guaranteed analysis (calculated to the fourth decimal place only.)





		2342 


		2465





	=	.9501





	Cost per metric ton delivered at destination multiplied by the ratio stated above.





	 	$116.00 X .9501





	=	$110.21 per metric ton





	Price reduction per metric ton by way of liquidated damages.





		$116.00 - $110.21





	=	$5.79 per metric ton





	Debit or credits to the contract pending final adjustment upon completion.





		Number of tons represented by analysis report	900


		Adjustment per metric ton	$ 5.79





		900 X $5.79





	=	$5,211.00





	=	Amount debited to contract








	EXAMPLE 2:  (Where contract is credited) 





		Evaluation of Analysis Guaranteed by Contractor:





		Line Item delivered cost per metric ton	$100.00


		Ocean Transportation	16.00


		Delivered Cost	$116.00


		Moisture Guaranteed by Contractor	6.0


		Dry BTU per pound Guaranteed by Contractor	13,800


		"As received BTU per one cent at destination" of coal required by the guaranteed analysis





		(100% - 6.0%) X 13,800 X 2204 


				11600





	=	28,590,288 


		11600





	=	2465





	Evaluation of U.S. Government Laboratory Analysis of coal actually delivered:





	Moisture reported in U.S. Government Laboratory Analysis	4.0


	Dry BTU per pound reported in U.S. Government Laboratory Analysis	14,000





	"As received BTU per one cent at destination" of the coal actually delivered:





		(100.0% - 4.0%) X 14,000 X 2204 


			11600





	=	29,621,760 


		11600





	=	2554





	Ratio of as "As received BTU per one cent at destination" of coal actually delivered to "As received BTU per one cent at destination" of coal required by evaluation of Contractor's guaranteed analysis (calculated to the fourth decimal place only).





		2554 


		2465





	=	1.0361 (Ratio)





	Cost per metric ton delivered at destination multiplied by the ratio stated above.





		$116.00 x 1.0361





	=	$120.19 per metric ton





	Price credit per metric ton





		$120.19 - $116.00 





	=	$4.19 per metric ton 





	Debits or credits to contract pending final adjustment upon completion.





		Number of tons represented by the analysis report	500


		Adjustment per metric ton	$ 4.19





		500 X $4.19





	=	$2,095.00





	=	Amount credited to contract





	(d)  In the event that the evaluation of any individual U.S. Government laboratory report reflects that the ratio (calculated to the fourth decimal place) of "As Received BTU per one cent at destination" of coal actually delivered to the "As Received BTU per one cent at destination" required by the Contractor's guarantee is within the range 0.9850 to 1.0150 inclusive, debits or credits covering the individual reports will not be considered in the final adjustment upon completion of the contract, and the coal covered by such analysis reports shall be paid for at the contract price.	(DESC 52.246-9FN1)


